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DECISION

Meeting 11 October 2011

Complaint 11/488




Complainant: G. Shimmin




Advertisement: NZCU

Complaint: The 15 and 30 second television advertisements for NZCU showed people going about everyday tasks, but, while carrying a gentleman dressed in a suit on their backs.  One man entered the NZCU building accompanied by the suit wearing gentleman on his back.  The suit wearing gentleman is then thrown out the door.  A NZCU employee appeared in the door way gesturing to wipe her hands.  As the man entered the NZCU building the words “unlike big banks, we’re not for profit.  We’re all about you, so we’re not on your back, we’re on your side” were featured. 
Complainant, G. Shimmin, said:

The use of comparative advertisng "unlike the big banks” when if you pick up the tiny disclaimer shown very briefly at the end of the ad, states that NZCU is not a registered bank. How do you then make a comparison between the services and products offered by a registered trading bank and something that is'nt?

The ad also casts aspersions on the practices of "the big banks" by showing them to be a constant and annoying presence. 
The advertiser is casting the competition, which is'nt actually a competitor at all, in a negative light
The Chairman ruled that the following provisions were relevant: 

Code for Financial Advertising
Basic Principle 2 - Financial advertisements should observe a high standard of social responsibility particularly as consumers often rely on such services for their financial security.

Basic Principle 3 - Financial advertisements should strictly observe the basic tenets of truth clarity and should not by implication, omission, ambiguity, small print, exaggerated claim or hyperbole mislead, deceive or confuse, or be likely to mislead, deceive or confuse consumers, abuse their trust, exploit their lack of knowledge or, without justifiable reason, play on fear.

Code of Comparative Advertising

Guideline (a) - Comparative advertising should be factual and informative and should offer a product or service on its positive merits. The intent and connotation of the advertisement should be to inform and not to discredit, disparage or attack competitors, competing products or services directly or by implication.

The Advertiser, NZCU, said:

In response to the complaint from G. Shimmin, we advise that in our view the advertisement is fair comment. The language is not extravagant or exaggerated and the comparison with banks is generic and does not mention or allude to any specific bank by name.
Credit Unions throughout their history have acted in a socially responsible manner and we do not believe we have breached this covenant in any way in this advertisement. We are not-for-profit customer-owned organisations with an acknowledged high level of integrity.
The advertisement is clearly of a high standard and is designed to make a point that by comparison to the commercial trading banks, we are customer owned and we don't charge to the same extent. By showing "the bank on your back" .we are demonstrating a phrase that is commonly used.
We are not setting out to deceive, rather, in a creative manner, we are trying to make the point as indicated above. Clearly our competitive positioning is that as our customers are our owners, we are not trying to make excessive profits as the wellbeing of our members is our main concern. In addition, our customers (as owners) get the benefits of any surpluses we generate anyway.
NZCU is a group of Credit Unions trading under a single brand which offers personal banking products and services to its Members. The complaint states that we are not competitors with banks which is an error of fact. We offer the full range of personal banking services which includes:
· eftpos/atm card and a network of Credit Union-owned ATM's

· Overdrafts
· Cheque books

· Credit card
· Text/telephone/internet banking

· Personal Loans and mortgages

· Automatic payments and direct debits
To further prove the point of our competitiveness and position within the general banking industry, Credit Unions nationwide are the sixth largest financial service provider when measured by financial transaction volume and provide personal banking facilities to more than 170,000 New Zealanders.
Furthermore, in 2008 Credit Union South trading as NZCU South received a number of accolades from Cannex, an independent Australasian banking rating organisation. NZCU South's Everyday Cheque Account was rated five-star value, their Fully Featured Transaction Account, Electronic Transaction Account and personal loans won the top awards in the Cannex Banking awards when all Banking Institutions were included. Their floating rate home loans and term deposits were also recognised as good as, if not better, than comparable offerings from other financial institutions.
CANSTAR CANNEX undertakes and publishes New Zealand's only truly comprehensive analysis of financial products. The star rating results are driven by an expert team of analysts who use a unique methodology to assign product ratings. Each product will go through a rigorous analysis of its pricing and features and the results will equate to a rating. Only 75% of products analysed will receive a star rating and only 5% of all products analysed will receive the coveted five star rating.

CANSTAR CANNEX's reputation for analysis has led it to be one of New Zealand's most recognised financial ratings firms.*
We would claim that the words used in the advertisement are fair and reasonable comment based on statistically valid research amongst our existing Member- customers. For example, in July 2010, NZCU Auckland conducted a mail survey amongst its Members, receiving a 5% response rate (good for this type of feedback request).
On a scale of 1 (Very unhappy) through 10 (Very happy), the respondents gave NZCU Auckland a 94.83% satisfaction rating. Other specific results pertinent to the script of the advertisement were:
· Friendly staff



96.67%

· Always helpful



96.67%

· Deliver on promises


79.44%

· Help with managing my money

69.44%

· Cheap loans



73.33%

· Good interest on savings


74.44%
These results support the statement in the advertisement that we are supportive of our Member-customers and not just interested in profits.
We have also enclosed a Press Release from the CEO of the New Zealand Association of Credit Unions (NZACU) following independent research undertaken by an international market intelligence company. This report was produced without the knowledge of the NZACU and measured the experience of a would-be customer wanting to open an account. The results (as attached) demonstrated that the "customer" satisfaction was significantly higher than the average of New Zealand banks and Australian Credit Unions.
These examples make Credit Unions significant players in the industry and endorse our comparison comments as fair and reasonable. When reviewing the evidence above, it could well be argued that we could have been justified in using significantly more emotive language in the advertisement in extolling our virtues. However, we chose to act in a constrained and reasonable manner befitting our traditional image.

The reason for the disclaimer in the advertisement is that we are required by the Reserve Bank Act to state that we are not registered banks in any advertisement when using the word "banking". The disclaimer in the advertisement complies and in all other respects the advertisement complies with the law.
We would be happy to discuss any other aspects of the advertisements with you at your convenience.
The Agency, Tracta, said:

Thank you for your letter dated 19th September with the accompanying complaint. You mentioned in your letter three codes that you wished us to talk to so for clarity I have responded directly to them in the following.
BASIC PRINCIPLES - For Financial Advertising

1. Financial advertisements should comply with the laws of New Zealand and appropriate industry standards.

2. Financial advertisements should observe a high standard of social responsibility particularly as consumers often rely on such services for their financial security.

3. Financial advertisements should strictly observe the basic tenets of truth and clarity and should not by implication, omission, ambiguity, small print, exaggerated claim or hyperbole mislead, deceive or confuse, or be likely to mislead, deceive or confuse consumers, abuse their trust, exploit their lack of knowledge or, without justifiable reason, play on fear.
Item 1 - The TVC that we have produced is clearly of a high standard and is designed to stand out in the cluttered world of advertising, particularly in the financial sector where we are competing against much bigger budgets. The point that we are trying to make is that while the priority for a Bank is to make (large) profits for its shareholders, who are predominantly overseas-based, by contrast the NZCU is owned by its customers (or members) with the primary purpose to help customer-owners' get ahead through low-cost, high value personal banking products & services. Because we are customer owned we work with our customers by tailoring products and services that are in the best interests of the customer first & foremost. By showing the bank on your back we are demonstrating the point that we are on the side of the customer, who is also the owner, as opposed to the Banks who make profits from customers for their shareholders. Also - it must be understood that the phrase that the 'bank is always on my back' is often commonly used; the idiom of the day if you like.
Item 2 - we are not setting out to deceive, rather, in a creative manner, we are trying to make the point as indicated above. Clearly our competitive positioning is such that our focus is working with, and providing maximum value to our customer-owners and because we are customer owned we are not trying to maximising our return from customers to pay the shareholders. The wellbeing of our customers, who own us, are our major concern.
Guidelines

(a) Comparative advertising should be factual and informative and should offer a product or service on its positive merits. The intent and connotation of the advertisement should be to inform and not to discredit, disparage or attack competitors, competing products or services directly or by implication.

As already outlined, there is a fundamental difference in the ownership structure and core purpose of Banks and NZCU. This is NZCU's major competitive advantage and rather than being disparaging we are trying to find a creative and light-hearted way in which to communicate this.
Also - we are attempting to show people that we understand emotionally how they fee! given the financial burdens they carry; to show a high degree of empathy. Clearly too our execution is done so in a manner which causes people to smile a little - again in a manner that shows we understand.
Also, I think it's well worth noting that because NZCU is 'of the people for the people' and try very hard at every turn to work along-side customers they have a deliberate strategy to help the individual to get ahead financially, and have many examples and testimonies from clients that show how NZCU has proactively worked with them. As an illustration, NZCU will even arrange, through their money management programme to pay their bills on their behalf and help them understand the importance of how sensible money management can help them get ahead in life. They have helped many to become financially independent and to reduce their liabilities much quicker as a consequence resulting in customers gaining a great deal of self-respect and independence. This does a lot for the community at large. It's worth noting that we have an acknowledged issue in New Zealand around financial literacy and NZCU is taking their responsibility to help members very seriously. That's the very reason for their existence and if this were not an area of competitive advantage (that clearly advances the cause of the communities in which they operate), then we would not have taken such a stance in the advertising.
I am a proud supporter of NZCU, of what they do and achieve. They are extremely community minded and very professional who have yet to be recognized for the true value they bring to the various communities in which they operate right across the country.
From my own personal experience, when you sit down and talk to their staff you'll see they are motivated by a high degree of social responsibility. They feel part of something worthwhile (despite salary scales being very different to the Banks without incentives for "product flogging") and when you hear the stories they recount of who they have helped, it creates quite an impression.
NZCU also have a great relationship with the banks with whom they deal (and rely on) and this campaign has not damaged that relationship at all. Again, this is a light-hearted, fun campaign to raise awareness of NZCU.
On another matter it is my view that a precedent of advertising that could be interpreted as being disparaging has already been set, one that seems to take things to somewhat of an extreme. I refer to the Kiwi Bank advertising where they produced and aired a whole series of high profile TV commercials designed with one purpose in mind - to put Australian banks down, showing them as overbearing, monopolistic, dictatorial, stupid and socially inappropriate. From memory these ad's show...
... a lady bound in captivity inside a prison cell

... this same lady outsmarting the Australian bank employees and making them look exceedingly dumb

... the Australian bank employees again being put down and made to look dumb because they couldn't pronounce a Maori place name

... people escaping prison in the middle of the night - they get busted out (from jail where they had been held by the Australian banks) by the Kiwi Bank car and they run off into the distance; and to further press the point the prisoners are all wearing overalls in the colours of each Australian bank
With respect, this advertising which was extremely high profile, doesn't hold back and is some of the more disparaging I have seen in over 20 years of advertising. Thankfully though these ads have been received universally in good spirit by ail sectors of society. Even the Australian banks seem to have accepted them in good humour.
This letter is longer than anticipated, but I thank you for the opportunity respond

Commercial Approvals Bureau (CAB) said on behalf of the media:

We have been asked to respond to this complaint under the following codes: 

Code for Financial Advertising - Basic Principle 2 

Code for Financial Advertising - Basic Principle 3
Code for Comparative Advertising-Guideline (a)
NZCU offers a range of services which are individually similar to those of major banks. It does not offer the same entire range of services as a major bank, nor does it claim to.
NZCU only draws a comparison with those services which are directly comparable with those offered by banks. It's a very simple distinction, drawn along the axis of scale.
A registered nurse is able to administer particular medications, as is a registered doctor. The doctor and nurse have different qualifications and legal responsibilities, but both are competitors in the field of administering those particular medications.
We hope the Board appreciates the comparison being made and eagerly await the outcome of this decision
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and viewed a copy of the television advertisement.  It noted that the Complainant was of the view that the NZCU was using comparative advertising and referring to mainstream registered banks when in fact NZCU is not a registered bank, and by doing so are casting registered banks in a negative light.  The Complaints Board further noted that the complainant objected to the depiction of registered banks being a “constant and annoying presence”. 
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principles 2 and 3 of the Code for Financial Advertising and Guideline (a) of the Code for Comparative Advertising. This required the Complaints Board to consider whether or not the advertisement observed a high standard of social responsibility, particularly as consumers rely on such services for their financial security and whether or not the advertisement observed the basic tenets of truth and clarity and whether or not, either by implication, omission, ambiguity or exaggerated claim, it was likely to deceive or mislead consumers. In accordance with Guideline (a) of the Code for Comparative Advertising the Complaints Board were also required to consider whether or not the intent of the advertisement was to inform as opposed to discrediting or attacking competitors.
As a preliminary matter, the Complaints Board considered whether or not this was in fact comparative advertising as NZCU is not currently a registered bank.  On the basis that NZCU offers the same services and products as registered banks (as detailed in the Advertisers response) it was satisfied that the advertisement was indeed comparative.  
On the basis that the advertisement is comparative the Complaints Board turned it’s attention to whether the advertisement purports to inform the consumer by strictly observing matters of truth, as opposed to attacking competitors and thus misleading consumers (as per Basic Principle 3 of the Code for Financial Advertising and Guideline (a) of the Code for Comparative Advertising).  In its consideration the Complaints Board noted the advertisement uses generic language and does not ‘single out’, either directly or by inference, any specific competitor bank or service which they offer.  Furthermore it considered the response of the Advertiser, more specifically, that their point of difference in the financial market is their diminished fees due to direct customer ownership.  As explained in the Advertisers response the use of the gentleman dressed in the suit, riding on the back of non NZCU costumers is a reference to the fees and charges which registered banks have while drawing inference to the phrase “the bank on your back”.  The Complaints Board were of the opinion that this imagine did not attack or discredit registered banks.  
Accordingly the Complaints Board ruled that the advertisement did not breach Basic Principle 3 of the Code for Financial Advertising and Guideline (a) of the Code for Comparative Advertising.  Furthermore, in accordance with Basic Principle 2 of the Code for Financial Advertising, the Advertiser had observed a high standard of social responsibility knowing that consumers rely on such services for their financial security. 
The Complaints Board ruled the complaint was not upheld. 

Decision: Complaint Not Upheld
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